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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JEROME FEITELBERG, On Behdf of Himsdf,
All Others Smilarly Situated, and The Genera
Public, No. C 02-3072 MHP

Plaintiff, MEMORANDUM AND ORDER

V.

MERRILL LYNCH & CO.,, INC., aDdaware
Corporation, THOMAS MAZZUCCO, HENRY
BLODGET, and DOES 1-30,

Defendants.

Jerome Feitelberg brought this class action in sate court againgt Merrill Lynch & Co., Thomas
Mazzucco, Henry Blodget, and Does 1-30 on behaf of himself and dl others resdent in the State of
Cdiforniawho are amilarly stuated. Plaintiff brings this motion to remand pursuant to 28 U.S.C. sections
1441 and 1447 on the grounds that this court lacks subject matter jurisdiction. Plaintiff aleges that this court
does not have jurigdiction regarding his single clam under section 17200 et seq. of the Cdifornia Busness &
Professional Code. Defendant removed this action to federa court based on the Securities Litigation
Uniform Standards Act of 1998 (“SLUSA”). 15U.S.C. 8 77p, 78bb(f). Now before the court is plaintiff’s
motion to remand the action to state court. Having considered the parties’ arguments and submissions, and

for the reasons st forth below, the court now enters the following memorandum and order.
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BACKGROUND

Thisaction isone in aseries of casesfiled in the wake of Merrill Lynch’s announcement in May
2002 of atentative settlement with the Attorney Generd of the State of New York. Following the
investigation by the New Y ork Attorney Generd regarding aleged misconduct on the part of Merrill Lynch
andyds, awdl-publicized tentative settlement was announced. Merrill Lynch admitted no wrongdoing but
agreed, among other things, to pay atota of $100 million to implement policies establishing a new industry
standard for independent and objective research. Compl. 1121 & 28.

Haintiff aleges that defendants engaged in unfair business practices, deceived the public, and should
be required to disgorge profits acquired from their unlawful conduct under Cdifornia date law. Specificdly,
plaintiff aleges that the dissemination by Merrill Lynch of “unfair and deceptive ratings and/or research
reports resulted from defendants’ failure to adequatedly separate Merrill Lynch’'s investment banking
operations and the stock analysis functions performed by its Internet Group.” Compl. 138. Plaintiff relieson
evidence uncovered by the Attorney Genera of the State of New York where some andysts (“Internet
Group”) interna comments sharply contrasted with the publicly announced ratings. Compl. 1 21.

On June 7, 2002, plaintiff filed a complaint on behaf of himsdf and the generd public of Cdiforniain
the Superior Court for the County of San Francisco. Plaintiff’s complaint asserts asingle clam aleging that
defendants issued deceptive purchase-and-sale advice in the form of stock ratings and analyst research
reports for a group of publicly traded internet stocks that were purchased by plaintiff and the genera public.
Compl. 11 3, 6,18, 19, 22, 24, 26, 33, 36 & 38. The complaint is based on sections 17200 et seq. of the
Cdifornia Business & Professons Code, Cdifornia’ s Unfair Competition Act (*UCL”). Cd. Bus. & Prof.
Code 88 17200-09. On June 26, 2002, defendants removed this action from state court based on federa
preemption under SLUSA. Plaintiff subsequently filed a motion to remand on July 26, 2002. In response,
defendants filed amotion to dismiss, or in the dternative, to stay proceedings on August 1, 2002. Both
motions were noticed for hearing on September 30, 2002.

On August 5, 2002, this court issued arelated case order finding the instant case related to
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Cereghino v. Merrill Lynch & Co. and reassigning the action to this court. Plaintiff then filed an amended

notice of motion and mation to remand on August 14, 2002 which re-noticed the mation for hearing in this
court on September 30, 2002. The court held the motion to dismiss in abeyance pending resolution of the

moation to remand.

LEGAL STANDARD

A court will remand aremoved case “if a any time before find judgment it appears that the didtrict
court lacks subject matter jurisdiction.” 28 U.S.C. § 1447(c). The presence or absence of federal-question
jurisdiction is governed by the “well-pleaded complaint rule.” The rule provides that “federd jurisdiction
exigs only when afedera question is presented on the face of the plaintiff’s properly pleaded complaint.”
Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). As such, a case can generally not be removed to

federa court on the basis of afedera defense, including the defense of preemption, unless the preemptive
force of adatute is so “extraordinary” thet it “converts an ordinary state common-law complaint into one
dating afedera dam.” Caterpillar, 482 U.S. 386, 392-93 (citing Metropalitan Life Ins. Co. v. Taylor, 481
U.S. 58, 65 (1987)).

Defendants removed this action on the grounds that it is preempted by SLUSA. At issue for the

purposes of deciding the pending motion is whether plaintiff’s class action is preempted by federd securities

law.

DISCUSSION

Paintiff makes three arguments to support his contention that his action is not a“covered class
action” under SLUSA. Fird, plaintiff arguesthat a prayer for damagesis a prerequisite for aclam to be
consdered a*“covered classaction.” Paintiff alegesthat hisactionisnot a“covered class action” ashis
clam for monetary rdief isin the form of “disgorgement” and “regtitution” rather than damages. Next,
plantiff dlegesthat SLUSA’slanguage requiring “misrepresentations or omissons of materid facts’” and
“manipulative or deceptive device or contrivance” has been interpreted to imply a scienter requirement and
therefore remova under SLUSA is dependent on whether or not scienter had properly been pled in the
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complaint. Plaintiff argues that because he never explicitly or implicitly aleges scienter in his complaint, his
date-law claim cannot be preempted by SLUSA. Findly, plaintiff arguesthat this action is not subject to
remova under SLUSA because the aleged wrongdoing on defendants part is not “in connection with” the
purchase or sale of securities as required by SLUSA.

SLUSA providesthat “[a]ny covered class action brought in any state court involving a covered
security, as set forth in subsection (b), shall be removable to the Federd digtrict court for the district in which
the action is pending, and shall be subject to subsection (b).” 15 U.S.C. § 78bb(f)(2). SLUSA expressy
preempts such state-law claims by providing the following:

No covered class action based upon the statutory or common law of any State or

subdivision thereof may be maintained in any State or Federa court by any private party

dleging--

(A) amisrepresentation or omission of amateria fact in connection with the purchase or sale

of acovered security; or

(B) that the defendant used or employed any manipulative or deceptive device or

contrivance in connection with the purchase or sae of a covered security.
15 U.S.C. § 78bb(f)(1).

SLUSA isthe most recent in aline of federa securities statutes originating with Congress s passage
of the Securities Act of 1933 (“1933 Act”), 15 U.S.C. § 77a et seq., and the Securities Act of 1934
(1934 Act”), 15U.S.C. § 78a et seg. In 1995, Congress passed the Private Securities Litigation Reform
Act (“PSLRA”), 15 U.S.C. 8§ 77z-1, 78u, which appliesto federa securities fraud claims and sets forth
rigorous pleading requirements designed to test the legdl sufficiency of acomplaint.! In enacting PSLRA,
Congress sought to protect issuers from shareholder suitsinitiated for the sole purpose of winning large

attorney fees or private settlements. In re Silicon Graphics Sec. Litig., 183 F.3d. 970, 973 (1999).

In response, class action attorneysincreasingly filed lawsuitsin state court and under state law in
order to circumvent the requirementsof PSLRA. In Cdifornia, for example, the number of securities case

filings increased five-fold in the wake of PSLRA’s passage. H.R. Conf. Rep. No. 105-803, at 15 (1998).
Congress responded by enacting SLUSA with the intent of making federd courts the primary venue

for class action securities claims. |1d. at 14-15.

A) Covered Class Action
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Maintiff arguesthat thisis not a“covered class action” under SLUSA. Specifically, he arguesthat a
prayer for damagesis a prerequisite for aclaim to be consdered a* covered class action,” and his complaint
does not seek damages. Instead, he seeks “restitution, disgorgement of defendants’ illegaly obtained profits
and injunctive relief to stop defendants’ improper conduct.” Compl. 113 & 39. Defendants argue that
plantiff’s prayer for monetary relief equatesto “damages’ under SLUSA and suggest that plaintiff’ s omisson
of theterm “damages’ from his complaint is, in fact, an attempt to plead around SLUSA.

SLUSA defines the term “ covered class action” as follows:

The term “ covered class action” means-—-

(i) any sngle lawsuit in which--

() damages are sought on behaf of more than 50 persons or prospective class members,
and questions of law or fact common to those persons or members of the prospective class,
without reference to issues of individudized reliance on an dleged misstatement or omisson,
predominate over any questions affecting only individua persons or members; or

(1) one or more named parties seek to recover damages on a representative basis on behaf
of themsalves and other unnamed parties smilarly situated, and questions of law or fact
common to those persons or members of the prospective class predominate over any
questions affecting only individua persons or members.

15 U.S.C. 8 77bb(f)(5)(B) (emphasis added). Plaintiff’s claim for monetary reief is based on

sections 17200 et seq. of the Cdifornia UCL, which excludes damages as aform of relief.? The question
before the court, then, iswhether the word * damages’ asused in SLUSA may include the eements of
“regtitution, disgorgement of illegdly obtained profits and injunctive rdief” referred to in the UCL. The word
“damages’ isnot defined in SLUSA. Accordingly, the court must look to the case law and the legidative
history of the statute in order to deduce the meaning of the term “damages’ under SLUSA.

To avoid circumvention of PSLRA, the structure and legidative history of SLUSA suggest that
digtrict courts should construe the “ covered class action” definition broadly to avoid atempts a
manipulation. The Senate Banking Committee Report, for example, explains. “[W]hile the Committee
believesthat it has effectively reached those actions that could be used to circumvent reforms enacted by
Congressin 1995 as part of the Private Securities Litigation Reform Act, it remains the Committeg' s intent
that the bill be interpreted broadly to reach mass actions and dl other procedura devices that might be used




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

to circumvent the class action definition.” S. Rep. No. 105-182, at * 8 (1998), reprinted in 1998 WL
226714 (Leg. Hist.). Federa didtrict courts have followed the Senate Banking Committee Report and
interpreted SLUSA’ s definition of “covered class action” broadly. See, e.q., Bertram v. Terayon
Communications Sys,, 2001 WL 514358, at *7 (C.D. Cd. Mar. 27, 2001) (holding that a complaint

seeking regtitution and other equitable relief could be considered a covered class action); Gibson v. PS
Group Holdings, 2000 WL 777818, a *4 (S.D. Cal. June 14, 2001) (holding that an amended complaint
seeking only equitable relief and not damages could nevertheless be consdered a“ covered class action”);
Patenaude v. Equitable Life Assurance Soc'y of the United States, No. 00-1473, dlip. op. at 7 (S.D. Cal.
Oct. 11, 2000), aff'd, 290 F.3d 1020 (9" Cir. 2002) (finding that disgorgement and retitution are damages
for the purposes of SLUSA and that plaintiff’s argument to the contrary “ defies common sensg’). Federal
digtrict courts have aso recognized that Congress s intent behind the broad interpretation of “covered class
action” isto prevent plaintiffs from seeking to evade the protection that federd law provides againgt abusive
litigation by filing suit in state court rather than federa court. Haney v. Pacific Telesis Group, 2000 WL
33400194 at * 19 (C.D. Cal. Sept. 14, 2000); see dso Bertram, 2001 WL 514358, at * 3-4 (holding that
plantiff’s clam for restitution fals within the definition of damages under SLUSA and reasoning that
“Congress did not intend to alow artful pleading to circumvent its protections’ when it defined covered class
action under SLUSA); Gibson, 2000 WL 777818, a *4 (reasoning that arule “that dlows aplaintiff to

defeet a defendant’ s right to remove a class action through such a hollow procedura maneuver would
surrender the Uniform Standards Act’s [SLUSA’ 5| gpplication to the class action plaintiffs the statute seeks
to keep at bay”); cf. Wald v. CM LifeIns, 2001 WL 256179, a *6 (N.D. Tex. Mar. 8, 2001) (holding
that when plaintiff seeks only declaratory and injunctive relief, thereis Smply no indication thet the plaintiff is

trying to manipulate the system and the underlying action is not a covered class action under SLUSA).

To effectuate SLUSA’s purpose of protecting issuers from class action plaintiffs seeking to evade
federal securitieslaw, SLUSA requires that the court ook beyond the face of plaintiff’s pleadings to discern
whether thisactionisa*covered class action.” Inthe case a bar, plaintiff clearly seeks monetary relief in the
form of “disgorgement” and “redtitution” but provides no persuasve authority for his argument that
“disgorgement of profits’ and “restitution” are not considered damages under section 78bb(f)(5). In




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

support of hiscam, plaintiff pointsto severa Cdifornia casesthat have held that monetary remedies sought
under the UCL do not congtitute damages. However, these authorities neither address securities fraud

clams nor confront the scope of the term “damages’ under SLUSA. Coast Plaza Doctors Hosp. v. Blue

Cross of Cdifornia, 83 Cd. App. 4th 677 (2000) (considering whether aclaim for injunctive reief under the

UCL, which was not subject to arbitration, precluded arbitration of other monetary damage claims subject
to the arbitration clause); Cortez v. Purolator Air Filtration Prods. Comp., 23 Cal. 4th 163 (2000)

(congdering whether an order that earned wages be paid is an order for payment of damages or a

restitutionary remedy authorized by the UCL); Bank of the West v. Superior Court, 2 Cal. 4th 1254 (1992)

(congdering whether the retitutionary UCL award for advertising injury due to unfair competition was a
form of damages covered by a bank’s comprehensive generd liability insurance policy). Moreover, how
the state of Cdlifornia defines damagesisirrdevant under SLUSA. The mere fact that plaintiff has found
Cdliforniajurisprudence holding that damages do not equate to restitution does not mean that “damages’
under SLUSA, afederd law, excludes clamsfor restitution. In fact, this Circuit has described the type of
damages permissble under afederd securities fraud claim asincluding “ out-of -pocket |0sses, rescissonary
damages, or restitutionary damages.” DCD Program, Ltd. v. Leighton, 90 F.3d. 1442, 1449 (9™ Cir.
1995) (emphasis added).

It should be noted that plaintiff argues that he has no intention of procedurad maneuvering.
Specificdly, he states that he has no intention of adding any clams and that he would in effect be estopped
from doing so because he has repeatedly represented that he will not pursue damages. Plaintiff reliesona
didrict court case, which held that when there is Smply no indication that the plaintiff istrying to manipulate
the system and plaintiff seeks only declaratory and injunctive rdlief, the underlying action is not a covered
class action under SLUSA. Wald, 2001 WL 256179, at *6. Defendants, however, correctly point out that
Wadd isingppogte as plantiffsin Wad sought only declaratory relief and an injunction -- not disgorgement
or redtitution.

Inthis case, plaintiff repestedly aleges that he seeks redtitution and disgorgement. His prayer for
relief specificaly asksfor “redtitution and a disgorgement order.” Compl. a p.14 IB. Although plaintiffs may
have not overtly tried to circumvent SLUSA, the higher pleading standard established by PSLRA makesit

7
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gppeding to do s0. Thelegidative history of SLUSA clearly suggests that the statute was enacted to dedl
with the temptation class action plaintiffs have to plead around SLUSA,; thus, the statute should be interpreted
broadly to reach mass actions and al other procedural devices that might be used to circumvent the class
action definition. Inlight of the policy and the legidative history behind SLUSA suggesting that the act should
be interpreted broadly the court finds that the class action in this caseis a* covered class action.”

B) Scienter Requirement

Haintiff arguesthat this claim does not fall under SLUSA because he did not alege scienter.
According to plaintiff, federd jurisdiction under SLUSA exigts only when a plaintiff satisfies the pleading
standards of section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b), and Rule 10b-5, 17
C.F.R. §240.10b-5. Scienter isan essential element of a claim under section 10(b) and Rule 10b-5.
Maintiff suggests that because scienter is not dleged anywhere in the pleadings, SLUSA does not apply to
thisaction. Defendants respond that the plain language of SLUSA does not require an actua alegation of
scienter and that the court should decline to impose such arequirement. In the dternative, defendants daim
that even if dlegations of scienter were required, the action would still properly be removable because plaintiff
has aleged that defendant’ s research reports were deceptive.

Paintiff relies on aline of casesthat stand for the proposition that the presence or absence of scienter
in adate law securities claim is a determinative factor in establishing whether apleaded Satelaw clamisa
mere subdtitute for the federa securities law and, therefore, whether it isbarred by SLUSA. Faintiff points
to severd opinions that have imported into SLUSA a section 10(b) and Rule 10b-5 requirement of scienter.
The common rationale for importing the 10(b) requirement of scienter isthat SLUSA’s language pardlds that
of section 10(b) and Rule 10b-5, which make it unlawful “[t]o make any untrue statement of materid fact or
to omit to state amaterid fact . . . in connection with the purchase or sale of any security.”® However, neither
section 10(b) nor Rule 10b-5 use the actua term scienter; nor do the pertinent provisons of SLUSA.
Scienter and the definition of scienter are creations of case law interpreting section 10(b) and Rule 10b-5.
Since SLUSA amends the 1934 Act and uses the same language as section 10(b) it is appropriate to look at
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the dlegations and whether they support scienter.*

In Erngt & Erngt v. Hochfelder, the Court clarified the state of mind or scienter requirement for
actions pursuant to section 10b-5. 425 U.S. 185 (1976). The court noted that

“[t]he words * manipultive or deceptive,” when usad in conjunction with *device or

contrivance,” strongly suggest that [section] 10(b) was intended to proscribe knowing or

intentional misconduct . . . Use of the word ‘manipulaive isespecidly sgnificant. Itisand

was virtudly aterm of art when used in connection with securities markets. It connotes

intentional conduct designed to deceive or defraud investors by contralling or artificialy

affecting the price of securities”
Id. a 197-99. With the enactment of the PSLRA, Congress increased the standard for pleading scienter by
requiring a plaintiff to plead “with particularity facts giving rise to a srong inference that the defendant acted
with the required state of mind.” 15 U.S.C. §878u-4(b)(2). Nowherein PSLRA is“required state of mind”
defined, and there is disagreement among the courts as to the proper interpretation of the PSLRA’s
heightened pleading requirement. Aswith the PSLRA, Congressin enacting SLUSA dated its intent that the
Second Circuit standard be adopted. S. Rep. No. 105-182, at *6 (1998), (reprinted in 1998 WL 226714

(Leg. Higt.)). This Circuit has expanded on this interpretation in In re Silicon Graphics, Inc. Sec. Litig., 186

F.3d 970 (9" Cir. 1999), holding that “a private securities plaintiff proceeding under the PSLRA must plead,
in great detall, facts that condtitute strong circumstantial evidence of deliberately reckless or conscious
misconduct.” 1d. a 974. In support of thisrule, the court added that “mere recklessness or facts
demongtrating motive or opportunity to commit fraud may provide some reasonable inference of intent, [but]
they are not sufficient to establish a strong inference of ddliberate recklessness.” Id. In determining whether a
complaint satisfies PSLRA’ s pleading standard, the court must make two separate determinations. Firs,
what congtitutes the required state of mind, and second, what congtitutes a strong inference of that sate of
mind. Id. a 975. The requiste state of mind is “some degree of intentiona or conscious misconduct.” 1d.
(cting Hochfelder, 425 U.S. 194, 196- 97). To satisfy the second essentia element of PSLRA, a plaintiff
“mugt plead in greet detail facts demondrating, a minimum a degree of recklessness that strongly suggest
actud intent.” Id. at 985.

Haintiff then argues that if the state law clams do not require the pleading of scienter the action must
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be remanded, citing Burnsv. Prudentia Sec., 116 F. Supp. 2d 917, 923 (N.D. Ohio 2002), and Green v.
Ameritrade Inc., 279 F.3d 590, 599 (8" Cir. 2002). This argument proves too much, for if by merely

omitting scienter alegations plaintiff can avoid SLUSA’ s preemption effect, SLUSA would be totaly
eviscerated. If infact the clams dlege misrepresentations or omissions or use of manipulative or deceptive
devicesin connection with the purchase or sde of securities and otherwise come within the purview of
SLUSA, artful avoidance of those terms or scienter language will not save them from preemption. In other
words, if it looks like a securities fraud claim, sounds like a securities fraud claim and acts like a securities

fraud clam, it isa securities fraud claim, no matter how you dressit up.

In the case a bar, however, we have even more than the mere avoidance of some of the magic
language. Paintiff, in fact, makes dlegations that smack of scienter. For example, plaintiff aleges that
defendants issued favorable research reports and ratings for stocks of companies for which defendants also
provided investment banking services “while publicly representing thet its andysts were not influenced by the
company’sinvesment banking divison.” Compl. §12. The complaint is ridden with suggestions of intentiona
conduct designed to defraud investors by artificialy affecting the price of securities. See, e.q., compl. 12, 6,
19, 21, 23 & 25. The complaint explicitly explains

that research reports have an impact on the market price of the stocks that they cover. Compl. 1 12.

In short, plaintiff aleges that defendants have engaged in unfair, unlawful or deceptive conduct. The
result of such conduct was dissemination by defendants of unfair and/or deceptive ratings and research
reports from which defendants alegedly made substantia profits. Compl. 1 38. Plantiff’s alegations are
aufficient to meet the Hochfelder standard for scienter. Consequently, plaintiff’s complaint contains sufficient
inferences of behavior to fal within theream of a “misrepresentation or omission of materid fact” or

“manipulative or deceptive device or contrivance” under SLUSA.

) In Connection With the Purchase or Sdle of Securities

Faintiff argues that the focus of his complaint is on the company’ sinternd operations and not the
purchase or sde of stock by shareholders. Accordingly, plaintiff suggests that the aleged wrongdoing

10
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committed by defendants is not “in connection with the purchase or sale of securities’ and does not implicate
SLUSA. Defendants argue that plaintiff cannot “ divorce the aleged cause of misrepresentation (i.e.
Defendant’s ‘internd operations’) from the subject matter of the aleged misrepresentations - the securities at
issue and the adleged harm to plaintiff and the putative class caused by such misstatements.” Def. Opp. 1
13:3-6.

SLUSA permits the removal of “covered class actions’ based on sate law in which plaintiffsadlege a
misrepresentation or manipulative or deceptive device or contrivance in connection with the purchase or
sde of acovered security. 15 U.S.C. § 78bb(f)(2) (emphasis added). SLUSA does not define “in
connection with” and few courts have interpreted thislanguage. As aresult, courts have consistently relied
upon section 10(b) case law in interpreting 78bb(f)(2); thus using the same gpproach in defining “in
connection with” asthey have in defining “misrepresentation” or “manipulative or deceptive device or
contrivance.” Therefore, it is appropriate to look to section 10(b)’s language and its subsequent
interpretation in ascertaining the meaning of “in connection with.”

The *in connection with” dement “should be construed, * not technicaly and restrictively, but flexibly™

in order for section 10(b) to cover typical and novel forms of fraud. Affiliated Ute Citizens of Utah v. United
States, 406 U.S. 128 (1972) (quoting SEC v. Capita Gains Research Bureau, Inc., 375 U.S. 180, 195

(1963)). To satisfy the “in connection with” eement, a party must show that a security buyer or seller
auffered an injury as aresult of “deceptive practices touching” its purchase or sale of securities. Super
Intendant of Ins. of N.Y. v. Bankers Life & Casudty Co., 404 U.S. 6, 12-13 (1971). The Supreme Court
recently reaffirmed the broad reading of the language “in connection with” under section 10(b), holding that
“[i]t's enough that the scheme to defraud and the sde of securities coincide” SEC v. Zandford, ~ U.S.

, 122 S.Ct. 1899, 1904 (2002). Plaintiff can therefore no longer rely on the jurisprudence that he has
submitted asit involves dlegations of misfeasance that coincide with the plaintiff’s purchase of securities®

In the case at bar, plaintiff dlegesthat defendants andlysts issued unfair and/or deceptive company
ratings in research reports which affected the price of the internet stocks. “Positive research reports tend to
increase or maintain the price of the securities of the company reported on; negative research reports tend to

lower the price of the securities of the company reported on.” Compl. §12. Additionaly, the complaint

11




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

aleges that plaintiff and the putative class members purchased shares of the stock at issue during the class
period. Compl. 116, 31 & 33. Moreover, plantiff aleges that the investing public was victimized by this
“unfair business practice’ because people relied on what they thought was objective advice. Compl. 2. In
short, plaintiff’s alegations try to establish that defendants misrepresented the value of stock in order to
further the interests of their investment banking division and that such misrepresentation affected the vaue of
stock. Accordingly, it is clear that the scheme to defraud and the sale of securities coincide.” As such, the

dleged misfeasance dearly is“in connection with” the sde of securities®

CONCLUSION

For the foregoing reasons, the court DENIES plaintiff’s motion to remand and DISMISSES the

complaint. Consequently, the court DENIES plaintiff’s request that defendants pay plaintiff’s atorneys fees
and cogsincurred in connection with chalenging remova of this action.

The Ninth Circuit has held that claims can be asserted before a federal court when SLUSA
completely preempts the sate law clams.® Accordingly, if plaintiff wishes to reformulate his complaint, the
court GRANTS plaintiff leave to amend to re-characterize the complaint under federd securities law. The

amended complaint, if any, shal befiled within thirty (30) days of the date of this order.

IT ISSO ORDERED.
Dated: October 9, 2002 IS
MARILYN HALL PATEL
Chief Judge
United States Digtrict Court
Northern Didrict of Cdifornia

12
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ENDNOTES

1. Among other things, PSLRA established heightened pleading requirements, an automatic stay of
discovery pending motionsto dismiss, and a safe harbor for certain forward-looking statements. 15 U.S.C.
88 78u-4, 77z-1.

2. Section 17203 of the UCL dates that “the court may make such ordersor judgments, including the
gppointment of areceiver, as may be necessary to prevent the use or employment by any person of any
practice which congtitutes unfair competition, as defined in this chapter, or as may be necessary to restore
to any person in interest any money or property, red or persond, which may have been acquired by means
of such unfair competition.” Cd. Bus. & Prof. Code.

3. See Smonv. Internet Wire, Inc., 2001 WL 688542, at *2 (C.D. Cd. April 3, 2001) (“Because case
law interpreting SLUSA is limited, courts have looked to Section 10(b) of the Securities Exchange Act of
1934 to interpret SLUSA”); Green v. Ameritrade Inc., 120 F. Supp. 2d 795, 798 (D. Neb. 2000)
(Because of the amilarity between SLUSA’ s language and Section 10(b) and 10b-5 “ courts have looked
to Section 10(b) and Rule 10b-5 in construing SLUSA”); Burnsv. Prudentia Securities, 116 F. Supp. 2d
917, 923 (N.D. Ohio 2000) (*Given these resemblances [between Rule 10b-5 and 8§ 78bb(f)(1)], the
considerable body of § 10(b) and Rule 10b-5 jurisprudence offers guidance in construing § 78bb(f)(1).”).

4. Since SLUSA also amends sections 11 and 12(a)(2) of the 1933 Act, asto those claims SLUSA does
not require scienter. Riley v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 292 F.3d 1334, 1346 (11'" Cir.
2002).

5. See eq., Shaw v. Charles Schwab & Co., 128 F. Supp. 2d 1270, 1273-74 (C.D. Cal. 2001); Smon
v. Internet Wire Inc., 2001 WL 688542, at *2 (C.D. Cal. Apr. 3, 2001); Burns, 116 F. Supp. 2d at 923;
Green, 120 F.Supp. 2d at 798.

6. See eq., Shaw, 128 F. Supp. 2d 1270 (clams related to the commission rate for web-based trading
and the efficacy of defendant’ s web-based trading system); Spielman v. Merrill Lynch Pierce, Fenner &
Smith, Inc., 2001 WL 1182927 (S.D.N.Y. Oct. 9, 2001) (action involving misrepresentation about
brokerage fees); Roskind v. Morgan Stanley Dean Witter & Co., 80 Cal. App. 4th 345 (2000) (brokerage
firm alegedly failed to execute orders for sock salesin atimey manner).

7. During ord arguments, plaintiff’s counsd emphasized that the complaint focused more on Merill
Lynch'sinterna operations than on the purchase or sde of securities by shareholders, thereforethe “in
connection with” requirement had not been satisfied. This argument does not, however, change the
adlegationsin the complaint stating a claim based on aleged misstatements about specific stocks purchased
by the plaintiff and the putative class. Accordingly, the dleged misrepresentations are “in connection with”
the purchase or sde of securities, and SLUSA permits remova.
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8. Paintiff’s counsd, during ord arguments, also raised the fact that Merrill Lynch was not an issuer of the
stock which was the subject of the dleged misrepresentations. Specificaly, plaintiff stressed thet legidative
history suggests that the purpose behind SLUSA was to go after the issuers of securities and, in this case,
defendants are not issuers. Again, the court fails to see the relevance of such an argument asthereisno
mention anywhere in SLUSA of arequirement that the aleged misrepresentation be made by the issuer,
with respect to its own securities.

9. Patenaudev. Equitable Life Assurance Soc'y of the United States, 290 F.3d 1020, 1023 (9™ Cir.
2002) (holding that the didtrict court has subject matter jurisdiction only if SLUSA completely preemptsthe
date law clamsthat plaintiff attempted to assert).
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